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1. The medical profession is regulated through a number of avenues.  

These are the professions own education and certification standards 

(usually through university and professional colleges), the Australian 

Health Practitioner Regulation Agency (AHPRA), the Health Services 

Commissioner and usual court processes.   

 

2. There is some evidence that complaints are rising in non traditional 

areas, such as via the Health Services Commissioner (the Office of the 

Health Services Commissioner).1 This paper focuses on 2 areas where 

complaints are made against medical practitioners, being the role of 

AHPRA in Professional Panel and Tribunal hearings. 

 

AHPRA 
 

3. The operation of AHPRA is governed by the Health Practitioner 

Regulation National Law (“the National Law”). In Victoria the National 

Law is incorporated by reason of the Health Practitioner Regulation 

National Law (Victoria) Act 20092. The National Law came into effect 

on 1 July 2010.   

 

4. The purpose of the National Law was to effect a scheme for the 

registration, training and discipline of various medical practitioners. The 

National Law established 14 National Health Practitioner Boards, each 

representing an area of specialist medical practice.  This paper will 

																																																								
1 The OHSC annual report shows 3,436 new complaints were received in the 2014-15 
reporting year, which is a 10 per cent rise on the previous year and 23 per cent more than two 
years ago. AHPRA figures however are trending in the other direction being 8426 notifications 
in 2014/15 down from 10,047 in 2013/14. 
2 The Victorian statute actually incorporates the Health Practitioner Regulation National Law 
Act 2009 of Queensland under the Schedule of the Victorian Act, see s. 4 of the Victorian Act, 
which has been adopted (almost) universally by all Australian states.	



concentrate on the Medical Board.  The Medical Board covers 

registered medical practitioners, and students, in all professional 

college fields ranging from general practice to surgery. 

 

5. Relevantly one of the functions of AHPRA is: 

 

“…to establish an efficient procedure for receiving and dealing with 

notifications against persons who are or were registered health 

practitioners and persons who are students, including by establishing a 

national process for receiving notifications about registered health 

practitioners in all professions.” 

 

6. AHPRA’s interest in a particular health practitioner maybe triggered on 

its own motion or by reason of a notification.  The basis for a valid 

notification is set out in the National Law as: 

 

Division 3     Voluntary notifications 

 144 Grounds for voluntary notification 
 

(1)     A voluntary notification about a registered health practitioner may 

be made to the National Agency on any of the following grounds— 

(a) that the practitioner's professional conduct is, or may be, of a lesser 

standard than that which might reasonably be expected of the 

practitioner by the public or the practitioner's professional peers; 

(b) that the knowledge, skill or judgment possessed, or care exercised 

by, the practitioner in the practice of the practitioner's health 

profession is, or may be, below the standard reasonably expected; 

(c) that the practitioner is not, or may not be, a suitable person to hold 

registration in the health profession, including, for example, that the 

practitioner is not a fit and proper person to be registered in the 

profession; 

(d) that the practitioner has, or may have, an impairment; 

(e) that the practitioner has, or may have, contravened this Law;  

(f) that the practitioner has, or may have, contravened a condition of 



the practitioner's registration or an undertaking given by the 

practitioner to a National Board; 

(g) that the practitioner's registration was, or may have been, 

improperly obtained because the practitioner or someone else gave 

the National Board information or a document that was false or 

misleading in a material particular. 

 

7. Usually AHPRA will then refer the particular notification to the National 

Board of the relevant state: in this case the Medical Board (Victoria).  

There is then a short period of time when the Medical Board will decide 

if immediate action will be taken3 or to take no further action4.   

 

8. There is often an immediate notification to the practitioner to provide a 

response – a show cause notification.  The practitioner will have to 

make a forensic decision as to the type of response to be made.  

Where there is a complex or convoluted complaint a simple denial of 

the allegation maybe sufficient.  Where there is a real positive defence 

to be put that is clear and straightforward (ie. I wasn’t in the country at 

the time to perform that treatment!) the practitioner may wish to 

descend to details and produce documents.  This has the benefit of 

putting an affirmative version into the minds of the Board.  However it 

risks the practitioner being bound by that version – for example if the 

matter ends up at the Tribunal. 

 

9. How the practitioner responds though is a matter of personal of choice.  

Some lawyers don’t want to put the response in via a lawyer and just 

draft it simply on the doctor’s letterhead.  But if it goes onto VCAT the 

practitioner is bound by the response. 

 

10. Usually the Board will determine to conduct an investigation.5  Such 

investigations must be notified to the practitioner. Where the 

																																																								
 
4 Section 151, s. 155 Power to take immediate action, or take no further action 
5 Section 160	



investigation is continuing the Board must continue to notify the 

practitioner of the ongoing investigation; at least every 3 months. 

 

11. At the conclusion of the investigation the Board has the power to order 

a health assessment6, caution, accept undertakings, impose conditions 

on registrations or refer the matter on to another entity.7 Such 

sanctions can be imposed where there is a finding of impairment, guilt 

of an offence or unsatisfactory professional conduct. 

 

12. At the conclusion of the investigation the Board may consider the 

establishment of a professional panel to hear and determine the matter 

the subject of the notification. However the Board must refer all matters 

concerning allegations that a practitioner has behaved in a way that 

constitutes professional misconduct to a tribunal.  In Victoria’s case this 

means to the VCAT. 

 

13. The categorization of the conduct complained of is important. These 

are set out in s. 5 of the National Law as being: 

 

(a) Professional misconduct; 

 

includes— 

i. unprofessional conduct by the practitioner that amounts to 

conduct that is substantially below the standard reasonably 

expected of a registered health practitioner of an equivalent 

level of training or experience; and 

ii.  more than one instance of unprofessional conduct that, 

when considered together, amounts to conduct that is 

substantially below the standard reasonably expected of a 

registered health practitioner of an equivalent level of training 

or experience; and 

iii.  conduct of the practitioner, whether occurring in connection 
																																																								
6 Section 168 
7 Section 178 



with the practice of the health practitioner's profession or not, 

that is inconsistent with the practitioner being a fit and proper 

person to hold registration in the profession. 

 

(b) Unprofessional conduct: means professional conduct that is of 

a lesser standard than that which might reasonably be 

expected of the health practitioner by the public or the 

practitioner's professional peers, and includes….— 

 

(c) Unsatisfactory professional performance: of a registered health 

practitioner, means the knowledge, skill or judgment 

possessed, or care exercised by, the practitioner in the practice 

of the health profession in which the practitioner is registered is 

below the standard reasonably expected of a health practitioner 

of an equivalent level of training or experience.  

 

THE VCAT PROCESS – THE TRIBUNAL 
 

14. VCAT provides some guidance as to what constitutes the various 

offences.  In MBA v Kanathigoda [2011] VCAT 75 (19 January 2012).  

The Tribunal stated at [92]: 

 

“Unsatisfactory conduct”, is conduct which is of far less seriousness 

than either professional misconduct or unprofessional conduct. It is 

conduct, which is of a lesser standard than may be expected but not in 

the nature of “professional misconduct” or “unprofessional conduct”. It 

is conduct where the health professional has done something wrong 

but the wrong is far less serious than either “professional misconduct” 

or “unprofessional conduct”. 

 

 

 
 
 



Particulars 
 

15.  The High Court has ruled in relation to the requirement for a 

prosecuting agency to provide sufficient particulars to the charges so 

that the defendant knows the nature of the charge against him or her: 

 

“The common law requires that a defendant is entitled to be told not 

only of the legal nature of the offence with which he or she is charged, 

but also of the particular act, matter or thing alleged as the foundation 

of the charge. In John L Pty Ltd v A-G (NSW), it was explained that the 

older cases established that an information could be quashed as 

insufficient in law if it failed to inform the justices of both the nature of 

the offence and the manner in which it had been committed.8” 

 

Standard of Proof 

 
16. There is some debate about whether the test enunciated in Briginshaw 

v Briginshaw9 is the applicable test.  This test has been formulated in 

the following way by Dixon J: 

“…the Tribunal must feel an actual persuasion … to the reasonable 

satisfaction of the Tribunal…The serious of an allegation made, the 

inherent unlikelihood of an occurrence of a given description, or the 

gravity of the consequences flowing from a particular finding are 

consideration which must affect the answer to the question whether the 

issue had been proved to the reasonable satisifaction of the Tribunal. In 

such matters “reasonable satisfaction” should not be produced in inexact 

proofs, indefinite testimony or indirect references.” 

17. It must be queried whether, in civil proceeding, such as those before 

VCAT this is much difference to s. 140 of the Uniform Evidence Act 

2010 (Vic). This debate appears to be ended by the decision of the 

																																																								
8	Kirk v Industrial Relations Commission of NSW [2010] HCA 1 at [29], see also DPP v Peter 

Ionnis Kypri [2011] VSCA 257 per Nettle JA at [16].  
9 (1938) 60 CLR 336	



VCAT in Chinese Medicine Registration Board of Victoria v Ghaffurian 

(Occupational and Business Regulation) [2012] VCAT 478. 
 

18. Where the conduct complained off has a decidedly criminal element a 

more stringent test must be applied to any factual findings of the VCAT. 

In Anderson v Blashki at [95] it was said: 
 

“These being civil proceedings, the assault allegation is required to be 

proved on the lesser standard on the balance of probabilities despite 

the criminal nature of the allegation. But, because of the gravity of the 

allegation, proof of the criminal act must be "clear cogent and exact 

and when considering such proof, weight must be given to the 

presumption of innocence".10 
 
Witness statements 

 

19.  The parties are order to provide witness statements, however the 

practitioner doesn’t have to provide a statement if there will be no 

reliance on the evidence of that practitioner.  This situation may arise 

where the practitioner relies solely on expert evidence as to the 

reasonableness of the course of conduct. 

 
Sanctions 

 
20. It is important to remember that there is the ability to resolve a dispute 

between the parties by negotiation.  If that has not occurred by the time 

of the hearing there can still be reference to a compulsory conference 

to try to resolve the dispute. What is said there is not opened in VCAT. 

If there is an agreed position reached VCAT can accept a plea on a 

basis of facts agreed and what type of behavior, such as proof 

misconduct and also apply sanction. This is unlike the criminal process 

																																																								
10 Anderson v Blashki [1993] 2 VR 89 at 95 



in which the agreement between the parties means little to the 

sentencing judge.11 

 

21. The Tribunal has a range of potential sanctions which it can impose12. 

These range from the imposition of conditions on the practitioner’s 

registration (such as to practice only with certain patients), reporting 

obligations, fines (up to $30,000), suspension, cancellation of the 

registration, suspension or prohibition. 

 

Costs 
 

22. The VCAT is a no cost jurisdiction.  However by reason of s. 109 of 

VCAT Act the Tribunal may order costs where a multitude of factors 

are met, s. 109(3).  

 

THE PROFESSIONAL PANEL 
 

23. The National Board may convene a “performance and professional 

standards panel” because of a notification or if is believes that it is 

necessary.  The National Board also has the power to convene a 

“health panel” where there is a question as to whether a practitioner 

has an impairment.13 The Panel is usually comprised of 3 people: a 

practitioner in the requisite area of speciality, another medical 

practitioner and a lay person. 

 

24. It is meant to afford natural justice to all and also to do away with the 

rules of evidence.  The implicit idea being that the parties will just find 

the problem and work out the solution rather than getting bogged down 

in legal to and fro. Many practitioners complain about the Panel 

process however.  Their complaints can be listed under the following 

headings: 

																																																								
11 Barbaro v R (2014) 253 CLR 58	
12 Section 196 
13 Division 11, s. 181 and s. 182	



 

(a) Lack of clarity about the complaint; 

(b) A feeling that the Panel is seeking to support the complainant 

rather than being even handed. Especially where the 

complainant presents as an unsophisticated user of medical 

services. 

 

25. At any stage of the Panel process the respondent practitioner may 

request that the matter be referred to the Tribunal hearing.14 
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14 Section 190	


